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In the ·Supreme Court of the State of Idaho
TAP ADEERA, LLC, and CARY HAMILTON,
dba &J CONSTRUCTION,
Plaintiffs-Respondents-Cross
Appellants,

J Y F. and THERESA KNOWLTON,
D fendants-Appellants-Cross
Respondent.

)
)
)
)
)
)
)
)
)
)
)
)

ORDER GRANTING SECOND
STIPULATION TO AUGMENT
THE RECORD
Supreme Court Docket No. 38498-2011
Minidok~ County Docket No. 2008-607

LA'vV CLERr(

A SECOND STIPULATION TO AUGMENT THE RECORD was filed by counsel for
Respondents on September 20, 2011. Therefore, good cause appearing,
IT HEREBY IS ORDERED that Respondents' SECOND STIPULATION TO AUGMENT
THE RE
documen

RD be, and hereby is, GRANTED and the augmentation record shall include the
listed below, file stamped copies of which accompanied this Motion:

t.

ffidavit of Jeff Stoker in Support of Motion for Entry of Foreclosure Order, with
attachments, file-stamped March 3,2010;
2. Affidavit of Jeff Stoker in Support of Motion for Summary Judgment, with attachment,
file-stamped July 8, 2010;
3. Stoker Affidavit #3 in Support of Motion for Summary JUdgment, with attachments,
file-stamped July 14,2010; and
4. Stoker Affidavit #4 in Support of Motion for Summary Judgment, file-stamped July 30,
2010.
D TED this

J-3

day of September, 2011.
For the Supreme Court

Stephen W. Kenyon,

CC:

ounsel of Record

lerk

AUGMENTATION bt,;O

ORD R GRA.N TING SECOND STIPULATION TO AUGMENT THE RECORD - Docket No.
38498-2011

In the Supreme Court of

TAP ADEERA, LLC, and CARY HAMIL TON, )
dba C&J CONSTRUCTION,
)
Plaintiffs-Respondents-Cross
Appellants,
v.

JAY F. and THERESA KNOWLTON,
Defendants-Appellants-Cross
Respondent.

)
)
)
)
)
)
)
)
)
)

ORDER GRANTING THIRD
STIPULATION TO AUGMENT
RECORD
Supreme Court Docket No. 38498-2011
Minidoka County Docket No. 2008-607

A THIRD STIPULATION TO AUGMENT RECORD was filed by counsel for the parties on
November 4,2011. Therefore, good cause appearing,
IT HEREBY IS ORDERED that the THIRD STIPULATION TO AUGMENT RECORD be,
and hereby is, GRANTED and the augmentation record shall include the documents listed below, file
stamped copies of which accompanied this Motion:
1. Deposition of Paul K. Aston Taken October 14,2010, file-stamped October 25, 2011; and

2. Affidavit of Jay Knowlton in Support to Response to Summary Judgment, file-stamped
Sep temberjJ)7,010.
3.
r
DATED this _ _ day of November, 2011.

/pePhen W. Kenyo ,Clerk
cc: Counsel of Record

ORDER GRANTING THIRD STIPULATION TO AUGMENT RECORD - Docket No.
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IN THE CIS;'RICT COURT OF ;'HE FIFTH J:JDICIAL D:STRIC:-

OF THE STATE OF D}'.HO, IN AND COR THE COUNTy m

MINllJOKA

2
TAPAJESRA,

LLC

A.~D

CARY ,AM:LTON

3

dba C&J CONST.,
P:aintif!s,

Cd!:5e Ko. CV-2C08-607

vs.
JAY r. AN) 7HERESA KNOWLTOK,

4
5

)e fenciant s .
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THE DEPOSITION OF PAUL K. ASTON was
taken on behalf of the Plaintiffs at the Minidoka
County Courthouse, 715 "G" Street, Idaho,
commencing at 10:36 A.M. on October 14,2010,
before Daniel E. Williams, Certified Shorthand
Reporter and Notary Public within and for the
State ofIdaho, in the above-entitled matter.
APPEARANCES:
For the Plaintiffs:
Jeff Stoker, Chartered
BY: MR. JEFF STOKER
733 Addison Avenue
P.O. Box 1597
Twin Falls, Idaho 83303-1597
For the Defendants:
MR. KENT D. JENSEN
Attorney at Law
2042 Overland Avenue
P.O. Box 276
Burley, Idaho 83318

(208)345-9611

1
2
3
4
5

PAUL K. ASTON,
first duly sworn to tell the truth relating to
said cause, testified as follows:

EXAMINATION
QUESTIONS BY MR. STOKER:
7
Q. Paul, state your full name for the
8
record, please.
9
A. Paul K. Aston.
10
Q. And your address?
11
A. 283 East 350 North, Rupert, 83350.
12
Q. Okay. And, Paul, you previously were
13
employed with the County of Minidoka; is that
14
right?
15
A. That is correct.
16
Q. And what position did you hold with
17
them at the time of your cessation of employment?
18
A. The official title was director of
19
community development.
20
Q. Okay. And did that involve some
21
oversight with Planning & Zoning and subdividing
22
and building permits and things of that nature?
23
A. Yes. In that capacity, I was the
24
zoning administrator. So ...
25
Q. Okay. And how long did you hold that
(208)345-8800 (fax)
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position?
1
A. I worked for the County -- I had worked
2
for the County 25 years, but I held that
3
particular position since 1992.
4
Q. And in that capacity, were you
5
6
acquainted with Cary Hamilton?
A. Y~.
7
Q. And he had, as I understand it, been
8
involved in various subdivision applications and
9
10
building permits and things like that over the
years?
11
A. Yes.
12
Q. Okay. And you're familiar with the
13
Knowlton property and the controversy that's
14
arisen as a result of the Knowlton property and
15
the involvement between Cary Hamilton and the 16
Knowltons; correct?
17
A. Yes.
18
Q. All right. I'd like to direct your
19
attention back to the time when Mr. Knowlton waL20
originally purchasing the property from the
21
Hamiltons. And I will tell you that the deed to i 22
the property that went to Mr. Knowlton was
! 23
dated -- let me fmd it -- dated the 16th of
124
April 0£2004, and that was recorded on
Page

r

property -- and I'll refer to it as the six-acre
portion and the two-acre portion. The two-acre
portion was the portion that had the house on it
that the Knowltons originally lived in. So I'll
refer to it as the six-acre parcel.
As far as the six-acre parcel was
concerned, can it still be sold and transferred
on the records with the County even though a
building permit wouldn't be issued?
A. There's really nothing to stop them
from selling it, even though it is not what I
would say a legal parcel, because it violates a
subdivision ordinance. There's really nothing to
stop them from selling it. So our enforcement
leverage is the building permits.
Q. Okay. And I asked a minute ago. Do
you have any recollection of Mrs. Knowlton coming
to your office and asking about a building
permit, or are you just not sure if that ever
happened?
A. You know, it's kind of hard to say. I
remember talking to someone about it.
Q. Okay.
A. Yeah, I do remember talking to someone.

Page 8

April 19th of 2004.
recollect. But I do recall talking to someone
At that time, it was indicated that
about it -3
some approach was made to the building departm
Q. Okay.
by the Knowltons about getting a building permit. 4
A. -- and identifying that. It might have
4
5
Do you have any recollection of that contact?
5
been another potential buyer too. I don't know.
6
A. Vague, but if -- I'm confident if they
i 6
But I do remember talking to someone.
7
would have contacted us, we would have (Old them 7
Q. All right. In reference to that
8
the restrictions involved.
8
situation at that time, if the opportunity would
9
Q. All right. As I understand it, the
9
have been there even then to make an application
10
property involved that involved the property the i 10
for either an amendment to the subdivision or, I
11
Knowltons now own had been subdivided by
! 11
guess, a new subdivision, that could have been
12
Mr. Hamilton due to some fmancing arrangementsj12
done back in 2004, I assume, based on the
13
with the bank that resulted in a two-acre parcel
113
requirements and procedures in Minidoka County.
14
and six-acre parcel that hadn't been properly
i 14
Would that be correct?
15
subdivided. Is that basically your
115
A. That's correct. Yeah.
I
16
understanding?
/16
Q. And basically that process -- why don't
17
A. Yes. And the County ordinance does not 117
you now walk me through the process. First of
18
allow a -- requires that, if a lot within a
18
all, tell me is the process any different today
19
subdivision is divided, it has to be replated
19
as opposed to what it was in 2004 as far as the
20
basically. And then that -- and so the lot that
. 20
application process and the hearings and stuff
21
did not have the building on it, we would not
121
like that?
22
issue a building permit because it was a
1[22
A. No. The subdivision ordinance was
23
recognized lot.
23
amended in the early -- around about 2000, and it
24
Q. Right. From the standpoint of a person
24
hasn't been significantly amended since then. So
25
that would have ownership of that portion of the 125
the application process is still the same.
(208)345-9611
M & M COURT REPORTING
(208)345-8800 (fax)
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Q. Why don't you just walk me through the
2
application process, what a person would do if
they wanted to apply for either an amended
3
subdivision plat or a new subdivision.
4
A. The process -- there's a process called
5
a pre-application process that can -- there's a
6
meeting, but that can be waived if it's not
7
necessary, you know. And in something like this, 8
that meeting would bring in the health
9
department, highway districts, fire departments, ! 10
things like that. That can oftentimes be waived 'i 11
because of the size or the characteristic of the
12
subdivision. But that would be the first step.
13
And then there would be a preliminary
14
plat approval process, which constitutes a
15
hearing in front of both the Planning & Zoning I 16
Commission and the county commissioners. Andl17
18
then there's a fmal plat process.
But those two can be combined into a
19
preliminary and final plat hearings for small
20
subdivisions, and this would constitute a small
21
subdivision.
22
Q. Okay.
23
A. So that -- so the process would be two
24
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A. Vh-huh.
Q. And that's a "Yes"?
A. Yes.
Q. Okay. In reference to the next step
and the next step after that final plat with the
application had been submitted, then it would go
to Planning & Zoning, then, first?
A. Yes.
Q. And Planning & Zoning in their
capacity, what do they do?
A. Planning & Zoning will just review the
plat, affmn that it complies with the
subdivision ordinance and requirements and also
is it conducive to the -- complies with the
guidelines of the comprehensive plan too.
Q. Okay. And after that hearing, then it
would go to the county commissioners?
A. Well, the Planning & Zoning Commission
can make one of a few decisions.
Q. Okay.
A. One is to deny it. One is to approve
it and submit it. One is to approve -conditionally approve it. They could put some
conditions on it. And the fourth would be to

Page 12
would then make a recommendation to the county
But, yeah, at some point, it will
commissiones, who would make the fmal decisio
either -- if it's denied, then the applicant
on any subdivision plats.
decides whether he wants to pursue the next step
4
Q. Okay. And I assume the application is
4
to the county commissioners.
5
the first step, that they have to me an
5
Q. Okay. And then at the county
6
application?
6
commissioners -- before that, is there additional
7
A. That's correct. Yeah.
7
notices sent out, then?
8
Q. And with the application that they fill
8
A. Yes. Both times, yes.
9
out, then there is a plat of the property and
9
Q. Okay. And then you would have a
10
what's proposed and the survey lines and all of
10
meeting in front of the county commissioners, and
11
that stuff; is that correct?
11
they would say yea or nay, basically, in regard
12
A. That is correct. If they -- if the
, 12
to the proposed subdivision or amended
13
administrator honors their request to combine
13
subdivision?
14
them, then basically that -- to a preliminary and
14
A. Yes.
15
fmal plat hearing, that fmal plat basically has
15
Q. Okay. And do you recall anybody ever
16
to be prepared -- completely prepared.
16
coming to you and asking, on behalf of the
17
If you were doing preliminary and then
17
Knowltons, as to whether or not there was
18
fmal, it would just be a preliminary plat that's
18
anything they could do to obtain a building
19
prepared.
19
permit after this initial conversation that you
20
But, in this case, where they would
20
vaguely recall?
21
probably combine them, it would -- the fmal plat 21
A. I do not recall any specific
22
actually has to be prepared and -- completely
22
conversations with the Knowltons about the
23
prepared before the hearing. So ...
23
process of getting a building permit, but that's
24
Q. All right. So that's submitted as part
24
not to say it didn't happen. I talk to a lot of
25
of the application?
25
people. And basically if! had to talk to them,
(208)345-9611
M & M COURT REPORTING
(208)345-8800 (fax)
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I would have explained the process to them.
So...
Q. Okay. Now, as I understand it -- and,
to your recollection, were there other building
pennits that were obtained by the Knowltons for,
like, outbuildings and stuff like that? Do you
remember that?
A. If I could refer to the file -Q. Go ahead. Why don't you take a look.
My understanding is that there was, but -A. It seems like -- yes. Let's see.
There was a pennit taken out for a pole building
in October of 2005. There was a pennit taken out
for a garage in April of 2004. And there was a
pennit taken out for a carport in May of 2004.
And there was a pennit taken out for a livestock
building in August of 2004. And there was -that's odd -- two pole buildings. Oh, yeah, it
was a hay structure, another pole building, in
October of 2006.
Q. Okay. And there was no problem with
those building pennits being granted or issued?
A. No. We granted them basically to the
parcel where the home was. So...
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have then got a building pennit on the other
part?
A. They could build anywhere on that
eight-acre parcel.
Q. Okay. Now, from the standpoint of the
most recent circumstances, a subdivision
application was made; is that correct?
A. Yes.
Q. Why don't you -A. I can't remember if it was a proposal
to amend. Yeah, it looks like it was a proposal
to amend the plat then. So ...
Q. Okay. And whose signatures appear to
be on that document for the application?
A. Cary Hamilton acted as the applicant,
but the owner's signatures -- it appears to be
Jay and Theresa Knowlton. So ...
Q. Okay. And what date did you say that
was submitted?
A. It says January 12th of this year. Has
it been that recent?
Q. That's probably about right.
A. Okay.
Q. Now, after that was submitted, was
?

Page 14

Page 16

a couple of questions. At that time, from your
11
A. Yes.
experience in dealing with the subdivision
I 2
Q. Okay. Let me ask you a couple of
3
process in Minidoka County, the piece ofpropeTtJf 3
questions in the context of that. We have it
4
that the Knowltons owned, the six acres and the i 4
marked as another exhibit. I believe this is the
5
two acres, would that be a piece of property that
5
correct copy of the plat. Would you look at that
6
nonnally wouldn't -- would it or would not have I 6
and see if that looks familiar to you?
7
created any difficulty in getting it subdivided
7
A. Yeah. I think we have it right here.
8
or an amended subdivision to it?
8
Q. Why don't you compare those and see if
9
A. I don't think so. We frown on amending
9
those are duplicates.
10
plats, but there needs -- you know, we try to
10
A. Those are the -- okay. Yes, it looks
11
encourage them to anticipate, you know, their
11
like they're the same.
12
needs when they file for the original plat. But
12
Q. Okay. Let me just ask you a couple of
13
I'm not aware of anything that would stop them
13
questions in regard to requirements. It was my
14
from amending that plat or resubmitting a plat.
14
understanding that, for that subdivision to go
15
Now, I might just add too that we
15
through or to be favorably countenanced by the
16
basically acknowledged that as a single lot, you : 16
County, as part of this process, there would have
17
know. We did not recognize that as a separate I 17
to be road access to both plots; is that correct?
18
division. And so basically -- so the Knowltons
18
A. Yes. The subdivision ordinance plus
19
would -- actually, the Knowltons could build on 19
fire code requires legal access to all lots where
20
those parcels, recognizing it as a single lot.
20
you're going to have construction. So ...
21
Dividing it and building another home is what's 21
Q. And so if that couldn't be directly
22
created all of the problems. So...
22
from the roadway, would that require, then, an
23
Q. Okay. If they continued to own the
23
easement across some adjoining property to get to
24
eight-acre piece, without any need for
24
that property?
25
subdivision or anything like that, could they
, 25
A. Yes.
(208)345-9611
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documentation to ascertain that there is the
vehicle to provide that water throughout the -for both lots, you know. So ...
Q. Okay. In reference to this particular
plat, it shows a proposed easement for the
roadway, and it shows a proposed easement for the
conveyance of the water to the six acres. Well,
actually, it probably would be the two acres in
that situation. But it has an easement proposed
on the plat, I think, right down between -- right
along the property line to lot No.1.
Would the County be concerned if
Mr. Knowlton wanted to move that easement as long
as he met the requirements of the irrigation
district and provided water to both properties?
A. I don't think -- I'm not sure why they
would be that concerned about it as long as they
documented that there was still an easement
there. So ...
Q. Okay. And, again, before that would
happen, the irrigation district would be signing
off on whatever easement or proposal might be
forthcoming in regard to how they were going to
provide water to both properties. Would that be

i 25

correct?

21

Q. All right. And the other thing, as I
1
understand it, is that there has to be a means
2
provided to provide water from the diversion
3
point to service both lots. Would that be
4
correct?
5
A. That's correct. That's a requirement
6
that the irrigation district has, and they would
7
have to sign off on this.
8
Q. Okay.
9
A. That -- well, and our subdivision
10
ordinance requires it too. For these rural
11
subdivisions, there has to be a method of
12
irrigating them. We don't specify what or how. ! 13
It doesn't have to be sprinklers. It could be -14
you know, just as long as there's a vehicle to
15
deliver water to all parcels.
16
Q. Okay. So it could be a ditch, a pipe,
117
or whatever?
118
A. Right.
19
Q. From the standpoint of the irrigation
20
district, when normally do they sign off? Is
21

22

~_

23

A. They have to sign off before it's
recorded.
Q Okay
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A. They don't necessarily have to sign off
before the hearing, but we encourage all of those i 2
signatures before the fmal hearing in front of
. 3
the county commissioners. But before it can be
4
recorded, the irrigation district has to sign off
5
on it. So...
6
Q. Okay. And from the standpoint of the
7
easement for -- and let me rephrase that. There
8
has to be, then, an easement -- correct? -9
across what I would call the subservient lot to
10
transfer the water to the lot benefitting from
I 11
the transfer of water. Would that be correct?
12
A. There would either have to be an
13
easement or some kind of agreement -- a
14
homeowner's agreement or something -- that
15
acknowledges this, you know. So basically, yeah 16
for the protection of both property owners, there 17
would need to be some kind of agreement or
18
easement created to facilitate that.
19
Q. All right. And as long as the
20
Knowltons owned these two pieces of property, 21
would there be any concern from the County's
22
standpoint at least to where they put that
23
easement or even how they did that agreement? 24
A. No. The County would just ask for the
25

(208)345-9611

A. That's correct. Yeah.
Q. Okay. Now, at the time of the
application, when the application was submitted
here, was there, then, a meeting scheduled in
front of the Planning & Zoning Committee?
A. Yes, there was.
Q. And tell me what the normal process is
for giving notice of a Planning & Zoning meeting.
A. One, we put it in the newspaper -Q. Okay.
A. -- at least 15 days prior to the
hearing. And then we also send out notice to
surrounding property owners within a half mile.
So ...
Q. Okay. And in this situation, do you
have in the file verification of the
notification? Or if it doesn't show what was
done in regard to notice, you can just tell me
how you do that.
A. Yeah. She sent the notice to 47
property owners, and the list -- I don't know
what they have done with the list. There is a
list -- normally there's a list of who they send
it to. I don't see that.
Q. Did you just pass a document that has

M & M COURT REPORTING

(208)345-8800 (fax)
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the proof of publication?
A. Yeah. This is her certifying that she
sent it out to the -- I'm just not -- and this is
the proof of the publication here, yes.
Q. Okay. So that's in the file?
A. Yeah. I'm not sure what's happened -where the list of property owners are.
Q. Okay. And is there also a notice
supposed to be sent, then, to the owner of the
property and, in this situation where
Mr. Hamilton was acting, a notice to him as well?
A. Actually, it doesn't require us to send
it to the applicant, but it does require us to
send it to all property owners. And the
Knowltons should receive a notice.
Q. Okay. And how is the applicant
notified as to when he's supposed to appear?
A. We'll just call them or inform them.
Q. Okay. Now, do you know, in this
situation, whether anything was done to send any
kind of notice to the Knowltons of this
particular meeting?
A. Well, we found out after the fact that
there was a mistake made in the computer input 0
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Q. Okay. And when you talk about the
applicant in this situation, is that a
combination of the owner and Mr. Hamilton?
A. Well, the applicant listed is
Mr. Hamilton.
Q. Okay.
A. So, you know, whether it's -- it's the
applicant and the owner's responsibility to take
care of that posting, you know.
Q. Okay. After that was done and then
they had the Planning & Zoning meeting -- you
were present at the Planning & Zoning meeting;
correct?
A. I was.
Q. And at that point, the application was
approved; correct?
A. Well, they approved -- their motion was
to recommend approval to the county
commissioners.
Q. Okay. And weren't there some
conditions that they had to do a couple of things
or something, as I recall? What does that show?
I can't remember. Because it seemed like they
wanted to make sure that it was approved with the
Page 24
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1
Knowltons' label didn't print out.
2
Q. Okay.
3
A. So they were not specifically notified
4
of the hearing.
5
Q. Now, is there also some requirement of
6
posting notice on the property itself?
7
A. Yes, there is.
8
Q. Do you know if that happened?
9
A. You know, to be honest with you, we
10
didn't go out there. Generally, all the
11
applicant has to do is take the notice and post
12
it there on the property somewhere in a visible
i 13
location.
14
Q. Okay.
15
A. This one is kind of an odd situation
16
where nobody would see it anyway, you know,
except for the individuals coming and leaving the 17
property.
18
Q. Mr. Knowlton, obviously?
19
20
A. Yeah, Mr. Knowlton.
21
Q. Yeah.
22
A. But I don't know if that -- to be
23
honest with you, I do not know if that was
24
posted. We do not post it. It's the applicant's
25
responsibility to post it. So ...

(208)345-9611

A. Let's see. A motion was made to
approve the amendment of the Pheasant Acres
Subdivision plat with the conditions that it must
comply with the Minidoka County subdivision
ordinance and the irrigation district
requirements for irrigation. So ...
Q. Okay. So at that stage, the next step,
then, would have been to get the irrigation
district's approval and then take it before the
county commissioners. Would that be correct?
A. That's correct. Yes.
Q. All right. And then what stopped that
from happening?
A. I don't know if it was the next day,
but within a day or two, Knowlton -Mrs. Knowlton came in. She was very upset. She
had not received a notice. She was not aware of
the hearing. She said she did not approve the
plat the way it was presented.
And I was a little confused because I
thought they were party to this, you know. But I
said, "Well, as owner, you have the right to
withdraw the application." And she said -- I
said, "lust let us know if you plan on
withdrawing the application." And they did. And
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so the application basically was withdrawn, and
so it did not proceed any further than that.
Q. Okay. And there is a letter that they
sent to the county commissioners -- or, I mean,
to you and the county office withdrawing that
application; is that correct?
A. Yeah. I do remember that. I don't see
that in here, but...
Q. I'll hand you this and see if that
looks familiar to you. That's a letter dated
February 22nd of2010. Does that -A. Yeah. That's -- yeah. We should have
a copy of it somewhere. I don't see it here.
But I do remember receiving that letter, yes.
MR. STOKER: Okay. I think, Counsel,
we'd both agree that's the letter, wouldn't you?
MR. JENSEN: Sure.
Q. (BY MR. STOKER) Now, at that point,
based on the lack of notice to the Knowltons that
they didn't have and that they obviously wanted,
at that point, could that have been corrected?
Could there have been a new meeting scheduled i
front of Planning & Zoning to rerun that process?
A. Yes. Because the process was faulty,
then basically you would just
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easement. But as I understand your testimony,
could that have been adjusted according to what
the Knowltons wanted to do as long as the
irrigation district was happy with it?
A. Yes. As a matter of fact, especially
where we found that the process was faulty, that
would allow them time to make any changes as it
was reprocessed. So ...
Q. Okay. Now, could have Mr. Hamilton, on
his own, go forward with his application without
the consent and permission of the Knowltons?
A. You know, I'd almost have to get a
legal opinion of that from the county attorney.
But my opinion is -- my philosophy is we don't
process applications without the owner's consent.
It just doesn't make sense. So ...
Q. And once you received that letter from
the Knowltons, that resulted in a letter going
out to, I think, all parties saying that nothing
else would happen.
Let me fmd the letter -- I think I
have a copy of it, in fact -- to Cary Hamilton, I
believe.
Let me hand you this and see if that
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redo it, you know.
1
A. Yeah. I signed it, so yeah. And I do
Q. Okay. And so that would require the
2
recall writing the letter, and so -- so I do
3
publication in the newspaper, the notice to -3
recall that, yeah.
4
A. Yes.
4
Q. All right. And in the letter, you
5
Q. -- landowners, and then just schedule
5
indicated that they would have, I think -- let's
6
another meeting?
6
see. Final approval would have to happen before
7
A. And that's correct. Yeah.
7
February 18th of 20 II. So that would have given
8
Q. And that would be something that there
8
them a window still to come back and do those
9
wouldn't be any difficulty -- would there have
9
steps that we talked about a minute ago?
10
been an additional fee at that point for doing
10
A. Yeah. Basically, a preliminary plat
11
that?
11
approval is good for -- I think it's 18 months.
12
A. That's something where I can't say, you
12
Q. Okay. And-13
know, in retrospect. But my guess is, because we 13
A. Or maybe it's 12 months. I can't
14
discovered there was an oversight on the County' 14
remember. I deal with different ordinances. But
15
part, there would probably not have been any
15
there's a limited time that that application
16
additional fee for it.
16
would still be good. So ...
17
Q. Okay.
17
Q. Okay. And as far as the process is
18
A. But, you know, that's something that
18
concerned, usually how much time is there between
19
was never brought up; so that determination was 19
the time that you would send this for publication
20
never made. So...
20
and have a Planning & Zoning meeting? Is that
21
Q. And I'll represent to you that the
21
about 30 days?
22
information that we've received through the court 22
A. 30 to 45 days, depending on when the
23
proceedings and the letters is that the primary
23
application is received and when the notice can
24
objection of the Knowltons has to do with the
24
be published.
25
location of the roadway easement and the water 25
Q. Okay. And then between the time when
(208)345-9611
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you have a Planning & Zoning meeting and go
before the county commissioners -- usually how
much time is there between the time you get a
recommendation from the Planning & Zoning till
you have the county commissioners meeting?
A. Well, where the county commissioners
meet every week, it's easier to facilitate for
it, but it's generally -- it still has to be
about 30 days just because of the publication
deadlines.
Q. SO the process involved could
conceivably be done in about two-and-a-half to
three months. Would that be correct?
A. Yeah. I would be comfortable to say
that.
Q. Okay. I assume that even today, if the
Knowltons were to withdraw their letter, that
that process could still go forward? It would be
a little tight, but -A. I'm not going to speak to that. I
don't know what the official county policy would
be, where I'm no longer employed by the County.
So I'm not sure.
Q. Okay. But at least based on at the
time when yO!] wrote your letter, that would still
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this set of circumstances here that stood out as
an indicator that there might be problems with
the county commissioners approving with this
amended subdivision plat if it had, you know,
continued on in the process and been submitted to
them?
MR. JENSEN: I'm going to object as
speculation.
Go ahead and answer.
THE WITNESS: Generally -- this is just
a general statement. In most cases, the county
commissioners follow the recommendation of their
Planning & Zoning Commission.
Q. (BY MR. STOKER) Okay.
A. But that's a very general...
Q. All right. And I realize things can
happen. But, basically, that's the best you
could tell us from where we sit right now?
A. Uh-huh.
Q. And your answer is "Yes"?
A. Yes.
MR. STOKER: Okay. That's all I have,
Kent.
MR. JENSEN: I have a few questions.
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be a possibility, then, based on the timelines?
A. I would probably ask them to resubmit
an application just -- you know, but it could be
done, yeah.
Q. Okay. Now, in reference to the
Planning & Zoning Commission, is one of the
individuals on the Planning & Zoning Commissio
involved also with the irrigation district, to
your knowledge?
A. Not to my knowledge.
Q. Okay.
A. The members that were present was
Rick Poteet, Dick Galbraith, Sheryl Koyle, and
Dave Coats. And I'm -- other than one of them is
a farmer and he's...
Q. Okay. I just heard somebody say that
one of the people had been involved with the
irrigation district; so I was just wondering if
that was the case. Not that you know of?
A. Other than a -- other than a patron,
you know, not that I'm aware of. So...
Q. Okay. From the standpoint of your
experience with the county commissioners,
recognizing that they're obviously going to make
the ultimate decision, but was there anything in
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EXAMINATION
QUESTIONS BY MR. JENSEN:
Q. Back in 2004 when this property was
purchased by the Knowltons, I believe what you're
saying today is they could have built a second
house on that property -- is that accurate? -- if
they had wanted to?
A. That is correct. We viewed that as one
lot.
Q. Sure.
A. And there's nothing -- especially when
they meet the density requirement, which they did
with the eight-point-whatever acres, there's
nothing to stop them from building more than one
residence on that lot. That is correct.
Q. But they wouldn't have been able to
sell the other house as a separate piece of
property?
A. And that is correct. So basically they
could build the second residence on the lot, but
then it would be illegal if they were to divide
that property. Because it's within a
subdivision, and you can't further divide lots
within a subdivision without amending the plat.
So ...
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Q. Okay. And at the time that the
Knowltons bought that, there was an illegal
2
subdivision on that property?
3
A. There was a division of ground that I
I 4
would call an illegal division of ground, yes.
5
Q. All right. Because there was no formal
6
application process that was undertaken to divi 7
that property and allow for two separate parcels 8
of property to be taken out of that one parcel
9
I 10
that was there? That was a long, stupid
question. Let me ask it again.
: 11
In other words, even though there was a 12
house already built on that property and the
13
property had been divided out so the bank coul 14
put a mortgage on it, there was no application 15
process that had been undertaken to make that 16
official division ofthat parcel?
I 17
A. No. It would've had to have been -1 18
there was not. There would've had to have been 19
an application to amend the plat.
20
Q. Okay.
21
A. And basically -- and the ordinance also 22
23
says divisions of grounds for development
\24
purposes. So there's an argument that that
division -- that division was for financing
, 25

t'
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'I'

purposes and not for development. So the County I 1
didn't take any recourse against that division,
'2
but at the same time, we did not acknowledge it
3
as a legal division. So...
4
Q. SO anybody purchasing that property
i 5
after that would then have to do whatever needed i 6
to be done to bring it into compliance with
7
8
county codes?
A. That's correct. To make it a legal
9
10
division of ground, yeah.
Q. Right.
111
I
A. Or a legal lot. So...
1'12
Q. And at the time the Knowltons purchased 13
the property, no one had ever done that?
i 14
i 15
A. No.
Q. Do you remember how much time had gon~16
by since, I guess, that financing division took
17
place?
1118
A. Well, actually, I can get a pretty
19
20
close idea because we have the permit that was
121
issued to Cary Hamilton for the manufactured
home. It was -- it looks like it was issued on
122
23
April 20th of 200 1.
Q. Okay.
/24
A. So at some -- and whether -- and it was
125
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I

issued for the whole lot. So at some point -and we were not aware of any division at this
point. So at some point, you know, after this -and I would imagine it was fairly soon after
that, if it was for fmancing purposes -- that
division was made. So ...
Q. Okay. All right. Now, you were
questioned about the easements on the property -on this plat that's in front of you now. If an
individual decides later -- after this has gone
through the Planning & Zoning process and has
been approved and an individual then wants to
change those easements, what do they have to do?
A. Well, to actually literally change them
on the plat, the plat would have to be amended.
Q. Okay.
A. But they could rededicate other
easements, if you see what I mean.
Q. Sure. And I understand that. They
could change them and rededicate them. But as
far as Planning & Zoning is concerned, what do
they have to do?
A. They would have to amend the plat,
resubmit the plat for -- you know, it wouldn't be
a big issue. but they would stiU have to go
Page 36
through the same hearing process and everything.
To actually physically change them on the plat,
the plat would have to be amended.
Q. Okay. So if I understand you
correctly, if the easements were in place and
suddenly, for whatever reasons, the individual
says we don't want them there, then they have to
come back and make a new application with
Planning & Zoning, prepare another plat with the
new dedicated easements, resubmit that, have
another hearing, do all of the notices, and then
have that approved once again?
A. That is correct. To take these off of
this plat once it's approved, you would have to
go through that full process.
Q. All right. And obviously it may not be
considered the same vein as making a whole new
subdivision, but still you have to go through
that procedure?
A. Yeah. Just to amend a plat, that's the
legal requirements set by state and local
ordinance to amend that plat. Because those are
recorded on the plat, and that's what you'd have
to do to amend it.
Q. Okay. So it wouldn't be just as simple
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as preparing different title documents and
! 1
running them downstairs and having them recorde~?2
A No. But you could dedicate additional
. 3
easements. That doesn't take these away, but you i 4
could dedicate additional easements.
I5
Q. Sure. Okay. Now, these other building
6
permits which were discussed by you today in Y0ut 7
deposition, those were issued based upon your
I8
consideration -- or at least Planning & Zoning's i 9
consideration that this was still one parcel of
10
ground?
11
A. Basically, that's correct, yeah.
12
Q. Okay. Not as two parcels of ground?
13
A That's correct too.
14
Q. And getting back to the original
15
question, as long as the County would issue
16
building permits, they could build whatever they 17
want there; they just couldn't sell it as
18
separate parcels?
19
A Well, that's a pretty broad statement.
20
Q. I take that back. You know, there's
21
probably some things you wouldn't let them build1 22
AYes. That's correct.
23
Q. But I guess -24
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amended plat and have to go through all of that
process once again?
A That's correct. Yes.
MR. JENSEN: Okay. I think that's all
I have.
FURTHER EXAMINATION
QUESTIONS BY MR. STOKER:
Q. Just a couple of questions to clarify
for me, Paul, what you mentioned in regard to
these easements.
Do I understand it correctly that -let's say this application and this plat that
we're looking at here had gone through the whole
process, been approved by the irrigation
district, approved by the county commissioners,
and then you have Lot 2 and Lot 3 in Pheasant
Acres Subdivision.
If Mr. Knowlton then said -- let's say
it's a year down the road, and then he decided to
build his house, and then he wanted to sell off
lot No.3. Let's say he then decided that he
wanted to change the easement where the water was
going to access lot No.3.
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could build on that parcel, yeah.
1
Q. Okay. But they just couldn't sell it
2
as separate parcels of property?
3
A That is correct. Yeah.
i 4
Q. Okay. You made a statement that -5
getting back to this amending the plat -- that
6
Planning & Zoning frowns on amending a plat.
7
What did you mean by that?
8
A You know, we try to get them to
. 9
anticipate as much as they can with the original
10
application. So, for example, when Mr. Hamilton 11
came in with two lots with the original Pheasant 12
Acres Subdivision, I'm confident I told him, "An 13
are you sure you just want to make two lots?
I 14
Because, you know, if you anticipate more than 15
that, let's do it now and keep the plat clean,
16
you know."
.17
So it's more of a -- it's just more of
1· 18
a preference. And, you know, it's just easier if
19
we don't have to go back and amend plats. We d ,20
though. It happens. We do go back and amend 21
plats. So...
I 22
Q. And, of course, I guess I'm assuming,
123
based upon that, it gets back to this -- what you I 24
just explained about having to resubmit an
25
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Lot 2 to that and provide the water there without
ever having to come back in and amend this?
A. And that's what -- yes. That's what I
was referring to. He can create an additional
easement. It doesn't make these disappear, if
you see what I mean, because they're recorded on
the plat.
Q. Right.
A. He could create an additional easement
to provide that access or in the -- the
irrigation water.
Q. Okay. He could do the same with a
roadway; correct?
A And that's true, yeah. Then it becomes
attached to the deeds, not the plat. But it
would become basically deed restrictions at that
point. So ...
Q. SO, in essence, ifhe wanted to, he
still has the leeway to put those easements
anywhere he wants?
A. Yes.
MR. STOKER: All right. Thanks.
That's all.
(The deposition concluded at 11 :21 AM.)
(Signature requested.)
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Kent D. Jensen 4424
2042 Overland Ave.
P.O. Box 276

Burley, Idaho 83318
Te~one:208-878·3366

Fax: 20S..s73-336&
Attor.I1I:lY for Defendants
IN THE nISTRlcr COURT OF THE FIFTIi JUDICIAL DISTRlCT OF THE
STATE OF IDAHO IN AND FOR THE COtJNTY OF MINIDOKA
TAPADEERA, LLC A."ID CARY HAMlLTONiNO.: CV 200s..607
DBA c&J CONST.•
p~

vs.
lAY F. AND THERESA KNO\VLTON,

I
: AFFIDAVIT OF JAY KNOWLTON IN
SUPPORT TO RESPONSE TO SUMMARY
MENT

DEFENDAl'i"T

Jay Knowlton being duly sworn deposes and stateS:
1. That I am one aCthe defendants in this case. That in 2003, my wife and I ~ressed
interest in purchasing property from Mr. Jay Hamilton. We were shown a parcel property
consisting of approKimately 7 acres adjacent to ano'ther parcel property consisting of
approxima1ely 2 acres which we had purchased from the bank. Mr. Harrulton infoo:ned us that
the property would be lippJOpri* for OW' pur:poses. whieh was to build our retitement home. We
agreed to paid Mr. Hamilton $31,250. Initially, we paid the down payment 0($6,000 and paid
another $3000 fora total of$9.000. On April 16. 2004. we paid Mr. Knowlton $23,421.01 for
the baianl;:c due on the property.

2, My wife Teresa Knowlton m:otded the deed on Aprl122n4. 2004. She thm wmt 8Ild
met with Paul Aston in the Minidoka County zoning office. Mr. Aston informed her that we
could not secure a building pennit for the property. because Mr. Hamilton bad illegally
subdivided the 7 acre percel property from the 2 acre parcel property on which the modular home
was situated.. Since Mr. Hamilton had been individual who had performed !:be subdiVision, we
knew that he was aware of this particular situation and that he had deceived us. We consequently
put a stop payment on the check of $23,421.01.
3. Snbsequen:tiy, Mr- Hamilton filed this lawsuit to recover the $23,421.01. On
September 9, 2009, we entt:ted into an agreement to try and It:SOlve this matter. We signed the
application for the subdivision. and Mr. HamiltOn. as agreed proceeded to with the subdivision
AFFIDAVlTOF JAY KNOWLTON 1
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application. We became concerned, when it became apparent that we were not being consulted
with regard to matters that were being placed on the plat in support of the subdivision
application. When these COD.C~ were raised, we received no response Vl<ith regard to those
problems, On February 1gill, 2010, a hearing was held with regard to the subdivision application
with the Minidoka County zoning collllIl.ission. We did not learn of the hearing until one of our
neighbors informed us that a hearing had been held. At no time were we notified of the hearing,
nor was anything ever posted on our property advertising the hearing to oUl'S81ves or any other
indhidual. Because of our concerns that Mr. Hamilton was trying to push through the
subdivision application v.itbout our input., we informed the zoning commission that we were no
longer willing to participate in the process. Our concerns involved the placement of easements
on the property without our approval. and the violation of the Ordinance through failure ofMt'.
Hamilton to provide proper notice.

~.

,,/jay

wlton

~~

SUBSCRIBED A..'ID SWORN to before me this 12- day of September 2010.

(f5'~~. ~

Notary Public for ~o
Residing at: ~s.J r [~
My Commisslon Expires:

0

. /I

..r~

l D "" 0

~

~ ... Z <.:I t 0

CER~ATE OF SERVICE

~

day of September, 2010, I served. the foregoing upon
I hereby certify the on this
the attorney for Plaintiffs by depositing a copy thereof in the United States. prepaid mail to the

following address:
Jeff Stok.er. Chartered
POBox 1597
Twill Falls, ID 83303-1597
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vrr OF JAY KNOWLTON 2

https:/Idocs.google.com/viewer?attid=O.l &pid=gmail&thid= 13360 161 a9a6d6dc&url=http...

1113/2011

---.,---------------------------------

Kent D. Jensen 4424
2042 Overland Ave.
P.O. Box 276
Burley, Idaho 83318
Telephone: 208-878-3366
Fax: 208-878-3368
Attorney for Defendants

",.~

1

,

J\~

IN THE DISTRlCT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR TIlE COUNTY OF MINIDOKA
TAPADEERA, LLC AND CARY HAMILTON ase No.: CV 2008·607
DBA C&J CONST.,

Plaintiff,
AFFIDAVIT OF JAY KNOWLTON IN
!SUPPORT TO RESPONSE TO SUMMARY

vs.
JAYF. ANDTHERESAKNOWLTON,

DEFENDANT

fuDGMENT

I

Jay Knowlton being duly sworn deposes and states:
1. That I am one ofilie defendants in this case. That in 2003, my wife and I expressed

interest in purchasing property from Mr. Jay Hamilton. We were shown a parcel property
consisting of appro:lcim.ately 7 acres adjacent to another parcel property consisting of
approximately 2 acres which we had purchased from the bank. Mr. Hamilton informed us that
the property would be appropriate for our purposes, which was to build our retirement home. We
agreed to paid Mr. Hamilton $31,250. Initially, we paid the down payment of $6.000 and paid
another $3000 for a total of $9.000. On April 16, 2004, we paid Mr. Knowlton $23,421.01 for
the balance due on the property.
2. My wife Teresa Knowlton recorded the deed on April 22nd, 2004. She then went and
met with Paul Aston in the Minidoka County zoning office. Mr. Aston informed her that we
could not secure a building permit for the property, because Mr. Hamilton had illegally
subdivided the 7 acre parcel property from the 2 acre parcel property on which the modular home
was situated. Since Mr. Hamilton had been individual who had performed the subdivision, we
knew that he was aware of this particular situation and that he had deceived us. We consequently
put a stop payment on the check ofS23,42 1.01.
3. Subsequently, Mr. Hamilton filed this lawsuit to recover the $23,421.01. On
September 9, 2009, we entered into an agreement to try and resolve this matter. We signed the
application for the subdivision, and Mr. Hamilton, as agreed proceeded to with the subdivision
AFFIDAVIT OF JAY KNOWLTON 1

----------------------------

application. We became concerned, when it became apparent that we were not being consulted
with regard to matters that were being placed on the plat in support of the subdivision
application. When these concerns were raised, we received no response with regard to those
problems. On February 18th , 2010, a hearing was held with regard to the sub<llvisionapplication
with the Minidoka County zoning commission. We did not learn of the hearing until one of our
neighbors infonned us that a hearing had been held. At no time were we notified of the hearing,
nor was anything ever posted on our property advertising the hearing to ourselves or any other
individual. Because of our concerns that Mr. Hamilton was trying to push through the
subdivision application without our input, we infonned the zoning commission that we were no
longer willing to participate in the process. Our concerns involved the placement of easements
on the property without our approval, and the violation of the Ordinance through failure of Mr.
Hamilton to provide proper notice.
Nothing further saith your affiant.

~.

,/'Jay

owlton

SUBSCRIBED AND SWORN to before me this 2 s.f. (.,.day of September 2010.

0 .,--

Notary Public for 10
Residing at: .li3t.1f" If-+:J.
My Commisslon Expires:

fl
~
~
I.u _ 0 <?c _ Z Cl 10

CER~TE OF SERVICE
I hereby certify the on thiS~ day of September, 2010. I served the foregoing upon
the attorney for Plaintiffs by depositing a copy thereof in the United States, prepaid mail to the
following address:

Jeff Stoker, Chartered
PO Box 1597
Twin Falls, ID 83303-1597

AFFIDAVIT OF JAY KNOWLTON 2

In the Supreme Court of the State of Idaho
TAP ADEERA, LLC, and CARY HAMIL TON, )
dba C&J CONSTRUCTION,
)
Plaintiffs-Respondents-Cross
Appellants,
v.
JA Y F. and THERESA KNOWLTON,
Defendants-Appellants-Cross
Respondent.

ORDER GRANTING SECOND
STIPULA TION TO AUGMENT
THE RECORD

)
)
)
)
)
)
)
)
)
)

Supreme Court Docket No. 38498-2011
Minidoka County Docket No. 2008-607

A SECOND STIPULATION TO AUGMENT THE RECORD was filed by counsel for
Respondents on September 20, 2011. Therefore, good cause appearing,
IT HEREBY IS ORDERED that Respondents' SECOND STIPULATION TO AUGMENT
THE RECORD be, and hereby is, GRANTED and the augmentation record shall include the
documents listed below, file stamped copies of which accompanied this Motion:
1. Affidavit of Jeff Stoker in Support of Motion for Entry of Foreclosure Order, with
attachments, file-stamped March 3, 2010;
2. Affidavit of Jeff Stoker in Support of Motion for Summary Judgment, with attachment,
file-stamped July 8, 20l 0;
3. Stoker Affidavit #3 in Support of Motion for Summary Judgment, with attachments,
file-stamped July 14, 2010; and
4. Stoker Affidavit #4 in Support of Motion for Summary Judgment, file-stamped July 30,
2010.
DATED this :}

3 day of September, 2011.
For the Supreme Court

Stephen W. Kenyon,

cc: Counsel of Record
ORDER GRANTING SECOND STIPULATION TO
38498-2011

lerk

.'

JEFF STOKER
JEFF STOKER, CHARTERED
733 Addison Avenue
P.O. BOX 1597
Twin Falls, ID 83303-1597
(208)

Pi' Z: f 0

734-8452

(208) 733-5684 (fax)
ISB #1639
Attorney For:

Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

* * *
TAPADEERA, LLC AND CARY
HAMILTON dba C&J CONST.,

)
)
)
)
)
)
)

Plaintiffs,
v.

JAY F. AND THERESA KNOWLTON,
Defendants.

)

Case No. CV-2008-607

AFFIDAVIT OF JEFF STOKER
IN SUPPORT OF MOTION FOR
ENTRY OF FORECLOSURE ORDER

)
)

* * *
STATE OF IDAHO

)
)ss.
County of Twin Falls, )
I, JEFF STOKER, do swear, depose and say as follows:
1. I am the attorney for the plaintiffs in this

matter.
2. The information set forth in this affidavit is
based on my personal knowledge unless otherwise indicated.
3. I participated in the hearing before the court that
took place on September 9, 2010.

During this hearing the

parties presented the provisions of a settlement agreement

AFFIDAVIT OF JEFF STOKER
IN SUPPORT OF MOTION FOR
ENTRY OF FORECLOSURE ORDER

-1-

to the court.

Both parties agreed to this settlement

arrangement.
4. Following the hearing plaintiff Cary Hamilton
initiated an application to Minidoka County to obtain
approval of a subdivision amendment which would allow for
Mr. Knowlton to build a home on the property that is the
subject matter of the pending lawsuit.
5. The application was submitted to Minidoka County
and the first hearing on the application took place with
the Minidoka Planning and Zoning Committee on Thursday,
February 18th.

Affiant was present at said hearing.

No

one appeared at the hearing to contest the application. The
Minidoka Planning and Zoning Committee unanimously approved
the application for the subdivision.
6. Following the approval by the Board, the attached
letter was sent, by defendant Knowlton, to the Minidoka
County Commissioners.
by Paul Astin.

Affiant was advised of this letter

Paul Astin works for Minidoka County and is

in charge of the zoning and building department at Minidoka
County.

Mr. Astin then faxed a copy of the letter to

affiant's office.
7. Attached hereto is a copy of the transcript of the
proceedings that took place in open court on September 9,
2009.

8. Pursuant to the terms of the settlement Mr.
Knowlton was required to cooperate and assist in the
AFFIDAVIT OF JEFF STOKER
IN SUPPORT OF MOTION FOR
ENTRY OF FORECLOSURE ORDER

-2-
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process of getting the subdivision approved.
9. In order for the application to go forward Mr.
Knowlton has to be supportive of the application.

The

plaintiffs cannot go forward with the application, before
the County Commissioners, without Mr. Knowlton's approval
and consent.
10. Affiant has been advised by Paul Astin that the
County Commissioners of Minidoka County will take no
further action on the application unless Mr. Knowlton
consents to the procedure and withdraws his letter.
11. Under the terms of the agreement Mr. Knowlton,
upon the application for the subdivision being approved,
would have had 30 days to pay the $23,421.00 that was the
amount agreed upon at the time the settlement was presented
to the court.
12. Due to Mr. Knowlton's unilateral withdrawal of the
application for the subdividing of his property Mr.
Knowlton is in breach of the settlement agreement.
DATED this c2~

day of February, 2010.

JEFF STOKER
SUBSCRIBED AND SWORN to before me this /2{~ day of
February, 2010.

-3-

CERTIFICATE OF SERVICE
I hereby certify that on the ~~ day of February,
2010, I had the foregoing served by depositing true copies
thereof in the method indicated below, and addressed to the
following:
Kent D. Jensen
P.O. Box 276
Burley, ID 83318

~

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Fax

~~

J~STOKER

AFFIDAVIT OF JEFF STOKER
IN SUPPORT OF MOTION FOR
ENTRY OF FORECLOSURE ORDER

-4-

FE8-22-2010 15:04 From: Mli'l

PLRHHIHG

12084361580

February 22, 2010
Jay F. & rhetc5a Knowlton
842 W 500 S

Heyburn. Idaho 83336

RE: Subdivision
An application has been made for the subdivision of the property located at 840 W 500 S
Heyburn, Idaho 83336, this property is also known as Part of the SW ~ of SW ~ Section
13 of the Townshjp 10 South Range 22 East Boise Meridian County, Idaho.

Effective Immediately the current and legal owners (Jay F. and Theresa Knowlton) of the
above mentioned property withdraw their application for subdivision and demand that
aU activity regarding any such activity for the subdivision of above mention property
cease and desist this date February 22.2010.
As of Janua:y 11, 2010 Cary Hamilton bad no :fi.utber authority to act as an agent on our
behalf regarding the subdivision of above named property. We (Jay F. and Theresa
Knowlton) as the LegaJ and rightful owners of the above named property do not grant
Cary Hamilton authority to act on out behave regarding the subdivision of the property or

any other activity regarding the property located at 84Q W 500 S Heyburn, Idaho 83336.

TheresaKnowlto~~L

Cc: KOIII JcnJCII AttorrJcy
PlIId Aston Minidokll Co, PllIMfna QJ1d Zonina
MinidonCo. CommiJiOll
M.x VIIQllhn Mlnldoiw Co. I\.BseUor

Date ;2... - :J.:c:-( 0

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

1

THE STATE OF IDAHO,

2

IN AND FOR THE COUNTY OF MINIDOKA

3

4

TAPADEERA,

LLC, et al

Plaintiff,

5

6

v.

7

JAY F. KNOWLTON,

8

Case No. CV 2008-607
et aI,

Defendant.

9

TRANSCRIPT
OF PROCEEDINGS
Hearing held September 9,
Rupert, Idaho

10
11

2009

12
13

Before the Honorable John Melanson,

Judge Presiding

14
APPEARANCES:
15
JEFF STOKER, ESQ., P.O. Box 1597,

Twin Falls,

ID

83303,

16
17

Appearing on behalf of the Plaintiffs.

18
KENT JENSEN, ESQ.,

P.O. Box 276,

Burley,

ID

83318,

19
Appearing on behalf of the Defendants.
20
21
22
23

Reported by:
Maureen Newton, C.S.R. No.
P.O. Box 368
Rupert, ID
83350

321

24
25

1
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1

TRANSCRIPT

2

INGS

September 9, 2009

1

the two acres, that within 30 days of the time the County

2
3

approves that then the $23,421 will be paid by KnowltCihs in

they don't pay within the 30 days then we will have the

3
4

THE COURT: We're on record in Minidoka County

4

5

Case Number CV 2008-607, Tapadeera, LLC versus Jay and

5

right to foreclose the vendor's lien that is one of our

6

Theresa Knowlton. The defendants in this case are

6

causes of action. That the court would then set the

7

represented by Mr. Kent Jensen, who is present along with

7

procedure for doing that, selling the property, whatever it

the defendants; and the plaintiff is represented by Mr.

8

would take to foreclose that lien.

8
9
10

Jeff Stoker, who is present with Mr. Carey Hamilton, one of
the principals at Tapadeera, LLC.

11

1 understand the parties have reached an

9

a cashier's check to me through my trust account. And if

But we don't think that's gOing to happen.

10

don't think the Knowltons would be entering into this

11

agreement unless they intend to pay, it doesn't gain

12

agreement that at least at this pOint results in this case

12

anything for us to go through this process, so I'm thinking

13

being continued and possibly reset at a future date,

13

that both parties recognize that this is to their mutual

14

depending on how things turn out as far as the remainder of

14

advantage, to avoid the legal fees and the trial time, so

15

the agreement.

15

I'm thinking both parties will cooperate fully to try to

16

get this thing done.

16
17

Do you wish to put that on the record, Mr.

18

19

17

Stoker?
MR. STOKER: We do, Your Honor, to make sure both

19

parties have agreed to it.

20

18

Our agreement at this point, Your Honor, is to

I would like the parties to verify that, but I
think that's the case,
Anything I left out, Kent?

20

MR. JENSEN: Did you mention the 30 days?
MR. STOKER: And we're going to put

21

defer the trial until a later date; then in the interim we

21

22
23

will make application to Minidoka County to allow

to

22

divide the property that the Knowlton's own, the eight

23

24

acres that the Knowlton's own, into a six-acre and

24

25

basically 2-acre parcel.

25

THE COURT: Does that correctly state the
agreement then, Mr. Jensen?
MR. JENSEN: It does, Your Honor.

2
That the subdivision application will be prepared

2

by Mr. Hamilton; Mr, Hamilton will get the necessary

a stipulation

together and we'll get the parties signatures.

4

1

2

THE COURT: Mr. Knowlton, does that correctly
state the agreement as far as you understand, sir)

3

attachments and documents from the surveyor; that he will

3

4

be responsible for the cost in getting the surveyor's

4

parcels with separate houses capable of being sold to

5
6

subdivision plat; submitting the documentation. The

5

separate people,

Knowltons will sign that documentation because it takes the

6

7

applicant to make that application; that they will support

7

8

in the sense of appearing at any hearings that might be

8

that's correct, we can do that. If we don't get the

9

subdiVision then we're back where we started.

9

necessary in front of the county commissioners or the

10

zoning commiSSion or whatever; that they will be supportive

10

11

and assist us in any of that and cooperate as necessary to

11

12

get the subdiviSion approved,

13

We are allowing Carey to explore the possibility

MR. KNOWLTON: As long as 1 have tWD separate

THE COURT: Is that what the parties contemplate)
MR. STOKER: If we get the subdivision then

THE COURT: Ms. Knowlton, as far as you
understand does that correctly state the agreement'

12

MS. KNOWLTON: Yes,

13

THE COURT: And, Mr. Hamilton, does that

14

that there's another option to do the same thing to get

14

15

them the ability to build on their six acres. That he can

15

MR. HAMILTON: Yes.

16

talk to Paul Aston about that; that we will SUbmit that to

16

THE COURT: As I understand it you intend to put

correctly state the agreement then, sir?

17

Kent and let Kent approve or disapprove of that at that

17

18

time, So we're going to explore that, although our

18

19

understanding is that that's probably not going to be an

19

20
21

option.

20

that -- just to make sure it's absolutely clear -- that

21

upon the payment at the end of the 30 days, after the

50 we will then go through the process, we will

this in writing; is that right, counsel?
MR. STOKER: That's correct, Your Honor. We'll
get a order from the court to cover that. Our intent is

22

expedite that as quickly as possible, get Mr. Pearson

22

subdiviSion is approved, that the matter is done and each

23
24

involved immediately so that he can get his stuff done, get

party's going to bear their own costs and fees if the

that submitted. Then if the County approves the division

23
24

25

so that the Knowltons will have the division of the six and

25

3

matter's resolved,

If we don't get the subdivision approved then at
S
Page 2 to 5

10

that point we'll be back to the

and either set it for

2
3
4
5

trial or see if there's some other way we can resolve it.

6

needs to be set then for a status hearing in approximately

7

90 days out.

8
9

THE COURT: Mr. Jensen, is that correct?
MR. JENSEN: Yes, Your Honor.
THE COURT: Well, it sounds like this matter

MR. STOKER: I would say that's appropriate, Your
Honor, because it will take at least that long.

10
11
12

and give you a date now then. Let's look in December. How

13

to put it in the afternoon since it's a civil matter.

14

December 7 at 3 p.m. It will be before a different judge,

15

but he or she have will have the file and be able to

16

understand what has occurred here.

17

18

THE COURT: Okay. Well, I think I can go ahead
about December 7th at 9 a.m.? That's a Monday so we need

In the meantime, if it happens that the parties
recognize that they're unable to perform the agreement and

19

they need to get the case set for trial, counsel, if you'll

20
21
22
23
24
25

just notify the court we'll get it on the trial calendar so
you don't have to wait until December and inform the court
that it needs to be set for trial. I just thought that by
setting it for a status hearing if it is resolved the
parties can just inform the court by then and we don't even
need to even have that status hearing if you'll just let us

6
1

RTER'S CERTIFICATE

2
3
4
5
6

STATE OF IDAHO
COUNTY OF MINIDOKA

7
B

9
10
11
12
13
14
15
16
17

18
19
20
21
22
23
24
25

I, MAUREEN NEWTON, Official Court Reporter and
Notary Public, in and for the Fifth Judicial District of
Minidoka County, Idaho, do hereby certify that the above
and foregoing typewritten pages contain a true and correct
transcription of my shorthand notes taken upon the occasion
set forth in the caption hereof, as reduced by means of
computer-aided transcription by me or under my direction.
Witness my hand, this the 23rd day of February,
2010.

MAUREEN NEWTON, CSR #321
Court Reporter and Notary Public
For the State of Idaho
My commission expires 9-10-2012.

8

know that it has been completely resolved.

2

Anything further then, counsel?

3

MR. STOKER: No, Your Honor.

4

MR. JENSEN: I don't believe so, Your Honor.

5

THE COURT: Thanks then for your hard work in

6

getting the matter resolved at least at this point, and the

7

trial scheduled for today will be vacated.

8

Court will be in recess.

9

10
11
12
13

14
15
16
17

18
19
20
21
22
23
24
25
7
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JEFF STOKER
JEFF STOKER, CHARTERED
733 Addison Avenue
P.O. Box 1597
Twin Falls, ID 83303-1597
(208) 734-8452
(208) 733-5684 (fax)
ISB #1639
Attorney For:

·iJ

Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

* * *
Case No. CV-2008-607

TAPADEERA, LLC,
Plaintiffs,

AFFIDAVIT OF JEFF STOKER
IN SUPPORT OF MOTION FOR·
SUMMARY JUDGMENT

v.
JAY F. AND THERESA KNOWLTON,
Defendants.

* * *
STATE OF IDAHO
County of Twin Falls,

)
)ss.
)

I, JEFF STOKER, do swear, depose and say as follows:
1. I am the attorney for the plaintiff in this matter.
2. The information set forth in this affidavit is
based on my personal knowledge unless otherwise indicated.
3. I participated in the hearing before the court that
took place in September of 2009.

During this hearing the

parties presented the provisions of a settlement agreement
to the court.

Both parties agreed to this settlement

AFFIDAVIT OF JEFF STOKER
IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

-1-

arrangement. A transcript of the September 9 hearing has
heretofore been submitted to the court as part of Jeff
Stoker's prior affidavit.

The court is advised that there

was a typo in the prior affidavit that should be noted.

In

paragraph 3 of said affidavit the year 2010 is identified
as the year of the September hearing.

The year was

actually 2009.
4. Attached hereto is a copy of the deposition of Bill

Thompson.

Bill Thompson is an employee of the Minidoka

Irrigation District.
DATED this

~,

day of July, 2010.

JEFF STOKER
SUBSCRIBED AND SWORN to before me this
July, 2010.

Commission

AFFIDAVIT OF JEFF STOKER
IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

2-

day of

daho
Ils
\3-d~ IG

CERTIFICATE OF SERVICE

Z day of July, 2010,
I hereby certify that on the
I had the foregoing served by depos{ting true copies
thereof in the method indicated below and addressed to the
following:
1

Kent D. Jensen
P.O. Box 276
Burley, ID 83318

)(

U.S. Mail Postage prepaid
Hand Delivered
Overnight Mail
Fax
l

JEFF STOKER

AFFIDAVIT OF JEFF STOKER
IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

-3-
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF MINIDOKA
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TAPADEERA , LLC, AND CARY HAMILTON
DBA C&J CONST.,

Plaintiffs
vs.

Case No.

JAY F. AND THERESA KNOWLTON,

CV-2008-607

Defendants.

DEPOSITION OF BILL THOMPSON
JUNE 16, 2010

REPORTED BY:
DAWN MARIE PRIVETT, CSR No. SRT-965

Notary Public
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i
THE DEPOSITION OF BILL THOMPSON was taken on behal~
2
2 of the Plaintiffs at the law office of Kent Jensen,
3
3 2042 Overland Avenue, Burley, Idaho, commencing at
4
4 8:54 a.m. on Wednesday, June 16, 2010, before Dawn Marie
5
5 Privett, Certified Shorthand Reporter and Notary Public
6
6 within and for the State of Idaho, in the above-entitled
7
7 matter.
8
8
9
APPEARANCES:
9
10
10
11
KENT D. JENSEN
11 For Defendant:
12
2042 Overland Avenue
12
: 13
Burley, Idaho 83318
13
. 14
14
15
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For Plaintiffs:
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BILL THOMPSON,
first duly sworn to tell the truth relating to said
cause, testified as follows:
EXAMINATION
BY MR. STOKER:
Q. State your name for the record, please.
A. Billy Ray Thompson.
Q. And your address?
A. 73 South 700 West, Paul, Idaho.
Q. And who are you employed by?
A. I'm employed by the Minidoka Irrigation
District.
Q. And how long have you been with them?
A. I'm in my 37th year.
Q. SO are you pretty familiar with the water
courses, easements, and other particulars of the
Minidoka Highway -- or canal company?
A. I am.
Q. Are you familiar with the property of Craig
Zimmerman and the property ofMr. Jay Knowlton?
A. Yes. I'm familiar with the locations of the
property.
Q. I've handed you what has been marked as
Plaintiffs' Exhibit A.

M & M COURT REPORTING

(208) 345-8800

(fax)
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Do you recognize the configuration of the Jay
Q. All right. And does the canal company have an
and Theresa Knowlton property and the Craig and Susan2 easement that goes through there?
3 Zimmerman property?
3
A. Yes, we do. We have a maintenance easement on
4
A. Yes, I do.
4 that -- it's a United States Government right-of-way.
5
Q. Have you had occasion to be involved in moving5 And we have an easement on that right-of-way to maintain
6 any headgates in regard to the Knowlton and the
6 the facilities.
7 Zimmerman property?
7
Q. And that's to maintain the ditches and the
8
A. Yes, we have.
8 headgates and the related -9
Q. Can you tell me approximately when that took 9
A. Yes.
10 place?
10
Q. -- irrigation necessities; is that correct?
11
A. It's probably five years ago. I'm not exactly
. 11
A. Yes.
12 sure of the date when it was done, but shortly after
12
MR. STOKER: And I've handed you also what are
13 Knowlton had purchased the property.
13 some photographs. And let me look at my list and what
14
Q. Okay. And do you know who contacted the i 14 we can mark those. Let's mark this one as CC. The
15 Highway District to do that?'
15 other one I'm going to mark as DD.
16
A. The Irrigation District?
16
(Exhibits CC and DD were marked.)
17
Q. The Irrigation District.
; 17
Q. BY MR. STOKER: Looking at Plaintiffs'
18
I'm sorry. I know I'm gonna say Highway
. 18 Exhibit CC, can you identify which home belongs to
19 District a dozen times. I don't know Why.
'19 Mr. Knowlton on that photograph, if that depicts it.
20
Do you know who contacted the canal district
20
A. r believe his is on the right side of the
21 to do that?
: 21 fence line.
22
A. I believe it was Jay Knowlton that contacted
22
Q. Okay. And that's at the top of the
23 us and wanted the gate moved.
. 23 photograph; is that right?
24
Q. What was the reason given to you to move the : 24
A. Yes, it is .
.~ '. gate2.. ,'
__~;?lL.Q_ Okay .. And.dQesthatshow the headgate_illl that..
Page 6
: Page 8
2

1

A. Well, I think it was a matter of convenience.

1

2 They wanted the headgate on the property line separating 2
3
4

5
6

7
8
9
10

11
12
13
14

15
16

17
18

19
20
21
22

23
24

25

the properties. I don't remember exactly the former
3
location of the headgate. I think it was to the east,
4
and it was all on Zimmerman's, but I wouldn't swear to
5
that. But they wanted it on the property line. So they
: 6
paid the fee, the $150 fee, to move the gate. And we
7
lined it up as near as possible to the property line.
8
Q. And that would be the property line between
9
who?
10
A. Between Knowlton and Zimmerman.
.11
Q. And looking at Plaintiffs' Exhibit A, can you
12
give me some idea of where that head gate would be?
·13
A. It would be right on the fence line separating
,14
the two properties, on the northwest fence line.
. 15
Q. And can you mark on Plaintiffs' Exhibit -- put
16
an X approximately where you think the head gate is
17
currently located.
18
19
A. I think it is right in this area here. Pretty
20
close.
Q. You've marked an X.
21
Could I write "headgate" there, and that would
22
23
be -- where I've written "headgate," is that the X that
you're marking to indicate the location of the headgate? ,24
25
A. Yes, it's right in that vicinity.

(208) 345-9611

picture?
A. No, it don't show the headgate, but it shows
the -- approximately where the discharge assembly is set
up.
Q. And you'll have to explain that to me, the
discharge assembly.
A Well, anything that they -- we, the District,
own the headgate and the corrugated metal pipe coming
through our easement. But when they attach gated pipe,
such as is showing in this picture, and the valving on
the back side of that, that don't belong to the
Irrigation District.
Q. Okay. Now in this photograph, the property on
the right of the fence line, is that what you believe to
be the Knowlton's property?
A I believe it is.
Q. Okay. And Zimmerman's property-MR. JENSEN: I'm gonna object as -- it's vague
without foundation.
But go ahead.
Q. BY MR. STOKER: And would the Zimmerman's
property be on the left side of the fence line?
A I believe it is.
Q. And-MR. JENSEN: Again, same objection.

Iv! & M COURT REPORTING

(208) 345-8800

(fax)
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I
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Q. BY MR. STOKER: -- looking at Plaintiffs'
MR. STOKER: Let me finish my question,
Exhibit DD, is that again a picture basically of the
2 Counsel.
3 same area with just a little bit different angle?
3
Q. BY MR. STOKER: So that would be
4
A.] believe it is.
4 Mr. Knowlton's responsibility, to provide -- to make
5
Q. All right. And does that reflect the
5 arrangements to deliver proper -- or deliver water from
6 headgate?
6 the headgate to both of the two parcels of property if
7
A. Yes, that shows our headgate.
7 that property was subdivided; would that be correct?
8
Q. And the headgate then belongs to Minidoka
8
MR. JENSEN: I would object to the reference
9 canal company; is that correct?
9 that it's Mr. Knowlton's responsibility, as far as -- I
10
A. It belongs to the Minidoka Irrigation
10 think it also asks for a legal conclusion.
11 District.
. 11
But go ahead and answer.
12
Q. And that headgate then -- the water coming
12
THE WITNESS: Well, ifit becomes a
13 into that ditch then would be funneled through that
13 subdivision, if the property is split enough to be-14 headgate to go to the Knowlton/Zimmerman property. 14 for that to be recognized as a subdivision, then he's
15
A. Yes.
15 got to furnish water to each individual lot on that if
16
Q. All right. And if the Knowlton property were 16 it has a primary water right with the District.
17 to be divided to allow them to have a separate or -- I ; 17
Q. BY MR. STOKER: But would the Minidoka
18 guess they divide that into two separate parcels of
: 18 Irrigation District have any problem as far as their
19 property, would the -- could the headgate be then useo 19 headgate is concerned -- let me rephrase.
20 for distribution of water to both of those pieces of
: 20
Is there any issue from the Minidoka
21 property?
i 21 Irrigation District as far as them subdividing the
22
MR. JENSEN: I'm going to object based on ! 22 property and setting up some type of means of
23 foundation.
i 23 distributing water to both parcels?
24
Go ahead and answer.
i 24 A. No. But what the Irrigation District requires
.21i___.. ,'.' .TIIEWI1NESS:_.Ses.. ____., ____ , __ . ____L2~_is.,jfili.subdivided,
.then..w..e.wilLassess.the lotal. _,
,
Page 10
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1

2

I
I
I
I
I
I
I

I
I
I
I
I
I

Q. BY MR. STOKER: So whether or not Mr. Knowlton1
2 divided his property into one or two pieces of property
2
3 would have no effect on his access for both pieces of
3
4 property to the water supply from the Minidoka canai
4
5 company?
5
6
A. No. He'd have the same -- the same diversion
6
7 works.
! 7
B
THE REPORTER: Diversion what?
8
9
THE WITNESS: Works.
II 9
10
Q. BY MR. STOKER: Now, if that happened, from : 10
11 the canal company's standpoint, would he have to create : 11
12 some type of an easement to allow access to water to
12
13 both pieces of property?
13
14
A. Not as far as we're concerned. It would be
. 14
15 same point of diversion.
'15
16
Q. Okay.
• 16
17
A. But, you know, the Idaho Law now, if you
17
18 subdivide a property and it becomes a subdivision, and
: 18
19 it has a primary water right with the Minidoka
19
20 Irrigation District, then you have got to provide water
20
21 to each one of those lots if it's available.
21
22
Q. And so that would be Mr. Knowlton's
22
23 responsibility as far as the Minidoka Irrigation
23
24 District is concerned to -24
25
MR. JENSEN: I'm going to object.
25
(208; 345-9611

subdivision. There would be one bill go to the total
subdivision. And they have the responsibility, the
subdivision does, to collect the money and pay the bill.
Q. Right.
A. So it's a requirement that they have a
homeowners association or something or a means of
collecting that money to pay the total bill.
Q. And as long as Mr. Knowlton owned both parcels
of property, even ifit was subdivided, then-that
wouldn't be a problem because he would basically be
responsible for the irrigation assessment, correct?
A. Well, yeah. He's responsible for it now. So
I's assume he would be then, yes.
Q. Then ifhe were to sell off either one parcel
or the other to a third person, then he would have to
take responsibllity for setting up some type of
methodology to collect money for both parcels and pay
that to the canal company?
A. Yeah. The Irrigation District, yes.
Q. Okay. And do you know if there is any problem
as far as the location -- well, let me ask you this: Is
the position of the headgate as it is today right there
in that photograph -- let me ask you, does that
photograph depict how the headgate is today?
A. Yes.

M & M COURT REPORT:NG

(208) 345-8800

(fax)
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Q. In reference to that, would there have been
1
Q. Okay. Now, does Mr. Zimmerman have to
any difficulty from the standpoint of access by
2 consent, or is it just Mr. Knowlton and whoever owned
3 Mr. Knowlton to that headgate from -- for any third
3 the other piece of property if he subdivided?
4 person, or is that canal -- or is that headgate on the
4
A. I don't know that they have to -- I'm not real
5 canal -- or the Minidoka Irrigation District's easement?
5 sure on that -- how that worked from their point. But
6
A. Yes, it is on the Minidoka Irrigation District
6 the District, just speaking for our part of it, if
7 easement.
7 they're in agreement, then our board is willing to sign
8
Q. Okay.
8 off.
9
A. And under the 1890 Canal Right-Of-Way Act,
9
Q. SO Knowlton would certainly have to sign off
10 people have the right to access those gates for
10 because he's the one that owns the properties being
11 irrigation purposes. So regardless -- if it's on
11 subdivided, correct?
12 somebody else's property or whatever -- see, the
; 12
A. I would assume, yes, but I don't know that.
13 underlying feed is actually owned by the property ownet. 13
Q. Now, does Mr. Zimmerman have to sign off?
14 All we have is an easement on that and a right-of-way. . 14 That's the question I have.
15
But under the Bureau laws or whatever, the
; 15
A. I would assume he would, but I don't know
16 people have the right to access canal banks or lateral
,16 that. That's a County zoning deal. I don't know where
17 banks for irrigation purposes. So if you irrigate off
17 they're at on that deal.
18 that, you have the right to access that headgate.
18
Q. SO that would depend on -- if the County
19
- Q. So Mr. Knowlton would have an unlimited right 19 approved the subdivision, would the Irrigation District
20 to access that head gate to get his irrigation water for
: 20 have any issue then with signing off?
21 his one parcel or parcels depending on how that's
, 21
A. Not as long as the people that are involved
22 described in regard to the property that he now owns; is : 22 are in agreement.
23 that correct?
i 23
Q. Okay. And the headgate delivers waters to
24
A. Yes.
! 24 which properties then?
2~._._._Q~_.And.dQesthe.Mjnidoka.JrrigatiQ1LDjslricLhave... +.£.5____ ..A.....W.ell,.iLdeliyer.s..=-~.as.D£now,itd.eliY.ers-.
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1

2

i

I

any issue at all with Mr. Knowlton dividing his property!
water to the Zimmerman property, the Knowlton property.
into two parcels as opposed to one or subdividing it
2 And Knowlton owns both portions of the subdivision, the
3 into two parcels as opposed to one?
I 3 way I understand it.
: 4
4
A. Well, this issue came before the board. And
Q. Correct.
5 now, with the County zoning laws, we have to sign off.
5
A. And, you know, that's -- when I was looking
6 We're one of the people that's required to sign off
6 into this, I went up to the County Assessor's office.
7 before the subdivision can be completed. And this came i 7 And I talked to Paul -- well, his secretary. And they
8 said the deal had been withdrawn, the permit for a
8 before our board. And our board said at that point in
9 time, as long as these people did not agree with this,
9 subdivision. So-10 they're gonna sign it.
; 10
Q. Permit or application?
11
If the property owners where it's being
11
A. Pardon me?
12 subdivided is in agreement, they're willing to sign it.
12
Q. The permit or the application?
13 But they're not gonna sign off and force these people to ,13
A I think the application. They told me that it
14 do these things if it's against their will.
14 had been withdrawn. So I've just kind of dropped the
15
Q. SO who would have to sign offin this
15 deal.
16 situation?
16
MR. STOKER: Okay. I think that's all I have.
17
A. Well, Zimmerman. Whoever had the original
17
MR. JENSEN: I just have maybe two questions.
18 property. Zimmerman, Knowlton, and the other lot in the 18
THE WITNESS: All right.
19 subdivision.
19
20
Q. Well, again, if Knowlton owns the two lots in
20
EXAMINATION
21 the subdivision and he -- ifhe were to sign off, would
21 BY MR. JENSEN:
22 there be any difficulty in having the Irrigation
22
Q. I think you have this plat. And do you know
23 District sign off?
23 whether Minidoka Irrigation District was ever contacted
24
A. No. As long as everybody is in agreement, the
24 prior to Knowlton's purchasing this property with regard
25 board said they would sign it.
25 to irrigation rights or with regard to the subdivision?
(208)345-9611
M & M COURT REPORTING
(208)345-8800 (fax)
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A. Not that I'm aware of.
1
A. Yeah. They brought the plat into the board.
2
Q. Okay. All right.
2 And there's a deal there where Minidoka Irrigation
3
And the Minidoka Irrigation District -- on any
3 District has got to sign off on it. And our board
4 subdivision that is asking to have water delivered to
4 looked at it, and there was some disagreement between -5 that subdivision, that subdivision has to make an
5 I don't know if it was between Zimmerman or Mr. Knowlto
6 application to Minidoka Irrigation District; is that
6 or Hampton. I don't know. But our board looked at it.
7 accurate?
7 And they said, "Well, we're not gonna sign anything if
8
A. Yeah. And they have to show that they're
8 the people involved are not in agreement on it."
9 gonna deliver water to each individual property owner 9
Q. Okay.
10 and lot.
10
A. And that's where we left it.
11
Q. Okay. And again, to ask probably the same
11
Q. Okay. And if the application for a
12 question, you don't recall or are not aware of any
12 subdivision was to be renewed and go forward, would
13 request that was made originally when this subdivision 13 there be any problem with the Minidoka Irrigation
14 was created to Minidoka Irrigation with regard to
14 District looking at it again to make a determination as
15 irrigation water being delivered to that property?
15 to whether or not they would consent to the subdivision?
16
A. No.
16
A. I'm sure they would look at it. You know, I
17
Q. The fact is that you've testified today that
17 don't think they'd be opposed to looking at it. But
18 the actual headgate was located in a different place.
18 there again, I think if it came back like it did before,
19
A. It was.
. 19 we'd have the same result.
20
Q. And was then -- as you've testified today, was 20
Q. All right. So if the parties aren't
21 moved at the request ofMr. Knowlton at a later date. ,21 consenting to the subdivision, then the canal company,
22
A. I believe it was Mr. Knowlton that requested i 22 the Minidoka Irrigation District is not going to agree
23 that move. And when we did -- they wanted it as clos¢ 23 to the subdivision?
24 to the property line as possible. And at that time, I
24
A. That's right, because, you know, we require
.2.L-d.on'Lheliev~Jher.e was. aJ'encethere._So.:w~jusL _ _ l ~~ ..fuemto_~J)me.upwith the. homeQwuersQr~anizatiQn QL_
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1

i

1

kind -- they kind of eyeballed it. And that's where we

2 set it.

1

something so we have a means of collecting the money for

2 all the parcels within the subdivision. And if they're

in disagreement, we're not -- you know, it's gonna be
hard to put that agreement together. Who are they gonna
4
5
appoint to be the water master?
6
Q. And the issue that I have here then is, is
7
Zimmerman part of that, or is it just Knowlton? Because
8
Knowlton's subdivision would be just his two parcels.
9
A. Well, my understanding is that -- I d~n't know
10
for sure. But my understanding was that you can only
11
split the property like four times. And then after four
12
times, then you've got to have a subdivision.
13
Q. Okay.
.
14
A. And that was part of the -- when Frank Hunt
15
sold this to those guys, this was one parcel. So that's
16
a split there. .
17
17
Q. Let me just ask this, because I think we
18
FURTHER EXAMINATION
18 understand that -- both Kent and I are familiar with the
19 BY MR. STOKER:
,19 four parcels' split and that this had to be a separate
20
Q. But regardless of what may have taken place in ·20 subdivision.
21 regard to applications, the Highway District -- or the
21
But because it becomes -- if it became a
22 canal company, the Minidoka Irrigation District did look 22 separate subdivision, does the Highway District (sic)
23 at this subdivision and were prepared to approve or
23 need anybody else's consent besides Knowlton? Because
24 disapprove, depending on the attitudes ofMr. ZimmermID4 Knowlton would be the guy that would be responsible for
25 and Mr. Knowlton; is that correct?
25 the payment of the fees to Minidoka Irrigation District.
(208)345-9611
M & M COURT REPORTING
(208)345-8800 (fax)
3

Q. Do you recall where it was prior to that?
3
A. You know, I really believe it was back on the
4
east side over here. And then there was a feed ditch
5
that run all the way along here. But I couldn't swear
6
to that.
7
Q. Okay. All right.
8
Well, would there been anybody who would know 9
or any other document that would reflect that in the
10
offices of Minidoka Irrigation District?
11
A. No. I could probably talk to the fellow that
12
owned it prior to that. But he's having surgery today.
13
Frank Hunt.
14
MR. JENSEN: Ail right. That's all I have.
15
MR. STOKER: Just a follow-up question.
. 16
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Did you want me to re-word that?
A. Yeah.
3
Q. Let me ask you this way: Right now, do you
4 know if Mr. Zimmerman is billed for his water separate
5 and apart from Mr. Knowlton?
6
A. He is.
7
Q. And so if it's just strictly a matter of
8 collecting the fees and the homeowners association to :
9 make sure that the parties are in agreement in regard tq
10 how the water is distributed from the headgate and the!
11 fees are paid, then would that' involve anybody besides!
12 Mr. Knowlton, and ifhe were to sell it to -- one of the :
13 parcels to somebody else, the person who might be a
14 purchaser of that parcel?
15
A. I'm not sure on that, because I don't know
16 what all that subdivision entails. I don't know what
17 aU properties is included in it. I just didn't look.
18 I don't know.
19
Q. Okay. So that's an unknown.
20
How would we fmd that out?
21
A. Well, I guess through the County Assessor's
22 office, or through the Irrigation District, we could
23 look and see what all was a portion of it.
24
Q. Well, could you check with the District itself I
_._~5_m fmrinutiE~~_when_they:were...talking..a.bnnt..c.onseny _________. ________________ .___ ._________________ _
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i
I
if they were referring only to the consent of Knowlton,
,
2 or was it the consent of Knowlton and Zimmennan? Could,
I
3 you check that for us?
4
A. I think it ,vas -- on that point, at the board
5 meeting, it was Knowlton and Zimmennan.
6
Q. Okay. All right.
7
Were there minutes of the meeting to look at?
8
A. Yeah, there would be. I'm not sure what month
9 it was that they brought that before the board. It's
10 been -- probably last falL
11
Q. Ifwe were to call over there, could we get
12 copies of those minutes?
13
A. Yeah, you could.
14
MR. STOKER: Kent, would you run maybe just
15 some copies of these'? And then we can put them as-16
MR. JENSEN: Sure.
17
MR. STOKER: -- deposition exhibits. Or you
18 could have a copy of them so you can refer to them. I
19 don't know if we even need a copy for the deposition.
20 But maybe it would be better if we did.
21
(Deposition concluded at 9: 18 a.m.)
1

2

22

23

(Signature requested.)

24

-000-

25

(208) 345-9611

M & M COURT REPORTING

(208)345-8800

(fax)
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Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DIS

CT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF

* * *
TAPADEERA, LLC,
Plaintiffs,

v.

STOKER AFFIDA
IN SUPPORT

JAY F. AND THERESA KNOWLTON,

SUMMARY

#3

ION FOR

Defendants.

* * *
STATE OF IDAHO

)
)ss.
County of Twin Falls, )
I, JEFF STOKER, do swear, depose and say
1. I am the attorney for the plaintiff in
2. The information set forth in this affi
based on my personal knowledge unless

follows:
smatter.
is
indicated.

3. Attached hereto is the letter
plaintiff following the receipt, by Minidoka
letter from Mr. Knowlton.
4. Attached hereto are the letters affiant sent to

STOKER AFFIDAVIT #3
IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

-1-

the

Kent Jensen following Mr. Knowlton's refusal to allow
Minidoka County to deal with the application fOl the
subdivision.
S. Basically, the response from Kent Jense 's office

a~low

was that the Knowltons were unwillingto allow
application for the subdivision to go forward.
DATED this

J3

the

I

day

J~OKER

SUBSCRIBED AND SWORN to before me this
July, 2010.

I

0

day of

Notary
Residence: Twin Falls
Commission Expires: __~5=+~4-~____

STOKER AFFIDAVIT #3
IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

-2-

CERTIFICATE OF SERVICE
day of uly, 2010,
I hereby certify that on the 13
I had the foregoing served by depositing true c pies
thereof in the method indicated below, and addr ssed to the
following:
Kent D. Jensen
P.O. Box 276
Burley, ID 83318

j(

STOKER AFFIDAVIT #3
IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Fax

-3-

MINIDOKA COU
COMMUNITY DEVELOPMENT
P.o. Box 368 - 715 G Street
Rupert, Idaho 83350-0368
(208) 436-7183
FAX (208) 436-1580

.Vi,' ,- '.'-~.,p.

-.. '1 .i

'- '

February 24,2010
Cary Hamilton
82 West 152 Lane South
Rupert, Idaho 83350
RE:

Pheasant Acres amended subdivision plat application

Dear Mr. Hamilton,
Monday, February 22,2010 we received a letter from Jay and Theresa Kno lton
revoking their consent as property owners for the Pheasant Acres Amended Subdivision
Plat application. Minidoka County will now suspend further processing of his
application.
We acknowledge that the application received the preliminary approval fro
Minidoka County Planning and Zoning Commission last week. With this
recommendation the next step is to proceed for fInal approval before the Mi
County Board of County Commissioners. However, Minidoka County will not proceed
without the consent of the Knowlton's, whose property is the principle prop rty being
affected with the proposed amended plat.
The Minidoka County Subdivision Ordinance allows up to one year from th preliminary
approval to finalize and submit for final approval. If this can be resolved w thin that time
frame, it may be submitted the County Commissioners for fInal approval. he fInal
approval would need to happen before February 18, 2011, which is one ye to the day of
when Minidoka County Planning and Zoning Commission made their reeo
endation
for approval. If it goes beyond this date it will require a new application.
addition, if
there are any changes to the current application, that also would require a n
application
and approval from the Planning and Zoning Commission.
If you have any questions please feel free to call.

J

' Ii
.... . ... .J

.~

' i

Sincerely,

Paul Aston, C.RO.
Director
Cc:

Lance Stevenson, Prosecuting Attorney
Jay & Theresa Knowlton
Kent Jensen, Attorney at Law
Jeff Stoker, Attorney at Law
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February 23, 2010
SENT VIA FAX
208 878 3368

Kent Jensen
KENT JENSEN LAW OFFICE
P.O. Box 276
Burley, ID 83318
Re: Tapadeera v. Knowlton
Dear Kent:
I'm not sure how best to deal with the uni ateral
action of Mr. Knowlton in regard to the applica ion for the
subdivision of his property.
I would assume th t his action
in withdrawing his application places him in th same
position as if we had followed through with the application
and obtained the approval of the subdividing of.his property
into two parcels. The agreement, as I recall i¢, was that
the parties would work together to file an appl+cation for
the subdivision of the property and that if we ere
successful in obtaining the division that Mr. K owlton would
pay us the amount of the check that was written that he
later stopped payment on.
At this point I believe Mr. Knowlton has t
He can either cancel his objection to the appli
the subdivision or he can pay us the $23,421.00
Knowlton exercises the first option then he nee
the county people right away so they can schedu
before the county commissioners.
If he does no
utilize the first option then we expect a check
me know Mr. Knowlton's position.

o options.
ation for
If Mr.
s to notify
e the matter
want to
Please let

I am going to contact the court reporter a d get a
transcript of the hearing wherein the parties e tered into
the agreement.
By doing this I can be sure of hat was, and
what wasn't said. Depending on what Mr. Knowlto decides to
do we will then proceed with motions to the judge to deal
with the situation created by Mr. Knowlton's aCiions.
Sincerely yours,

~~-,;§----JEFF STOKER
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February 23

1

2010

SENT VIA FAX
208 878 3368

Kent Jensen
KENT JENSEN LAW OFFICE
P.O. Box 276
BurleYI ID 83318
Re: Tapadeera v. Knowlton
Dear Kent:
I'm not sure how best to deal with the uni ateral
action of Mr. Knowlton in regard to the applica~ion for the
subdivision of his property.
I would assume th~t his action
in withdrawing his application places him in tht same
position as if we had followed through with the I application
and obtained the approval of the subdividing of his property
into two parcels. The agreement, as I recall i
was that
the parties would work together to file an appl cation for
the subdivision of the property and that if we ere
successful in obtaining the division that Mr.
owlton would
pay us the amount of the check that was written that he
later stopped payment on.
1

At this point I believe Mr. Knowlton has t
He can either cancel his objection to the appli
the subdivision or he can pay us the $23,421.00
Knowlton exercises the first option then he nee
the county people right away so they can schedu
before the county commissioners.
If he does no
utilize the first option then we expect a check
me know Mr. Knowlton's position.

o options.
ation for
If Mr.
s to notify
e the matter
want to
Please let

I am going to contact the court reporter a d get a
transcript of the hearing wherein the parties e tered into
the agreement.
By doing this I can be sure of hat was, and
what wasn't said. Depending on what Mr. Knowlto~ decides to
do we will then proceed with motions to the jud$e to deal
with the situation created by Mr. Knowlton's aCfions.
Sincerely yours

JEFF STOKER

1

i

FEB-22-2010 15:04 From:MIHIDOKA PLANHIHG

12084361580

P.V1

To: 208733568

F bruary 22. 2010
Jay F. & T cresa Knowlton

842 W 500 S
Hoybu • Idaho 83336

RE: Subdivision
An application has been made for the subdivision of the property located at

Heyburn, Idaho 83336, this property is aJso known as Part of the SW Y.t of S
13 of the Township 10 South Range 22 East Boise Meridian County, Idaho.

V. Section

Effective immediately the current and legal owners (lay F. uod Theresa Kno lton) of the
above mentioned property withdraw their application for subdivision and de
d that
all activity regarding any such activity for the subdivision of above mention woperty
cease and desist this date February 22.2010.
I
As of January 11. 2010 Cary Hamilton bad no further authority to act as an ent on our
behalf regarding the subdivision of above named property. We (Jay F. and Th tess.
Knowlton) as the Legal and rightful owners of the above named property do ot grant
Cary Hamilton authority to act on Out behave regarding the subdivision ofth property or
any other activity regarding the property located at 840 W 500 S Heyburn. I 083336.

Date ;2..-

Cc~ KGllt JCI1lIC'I\ Attoolay

Puul Allton Mlnidob Co. I'!wmlng Met Zunina
Minidoka Co. Commisioo
Mill( Vaughn Minidtlb Co.
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March 5,

2010

SENT VIA FAX

208 878 3368

Kent Jensen
KENT JENSEN LAW OFFICE
P.O. Box 276
Burley, ID 83318
Re: Tapadeera v. Knowlton
Dear Kent:
I would be more impressed with the Knowltops' concerns
if you had contacted me, prior to Mr. Knowlton pending the
letter to the county, and advised that there were some
concerns that needed to be addressed before the hearing
before the commission. The zoning people only ake a
recommendation, as you know, as their determina ion is not
binding on the county commissioners.
I'm sorry that Mr.
Knowlton did not receive notice and I would hav~1 sent notice
but I assumed the county would have notified yo r clients.
I visited with Paul Astin and he let me know th t the county
screwed up in not sending the notice to him.
H wever, your
client shouldn't be going ballistic at the Hami tons because
that wasn't their fault.
As far as the easements are concerned I vi
Paul about this and this is not a problem.
As
guy, when he gets ready to build, makes sure th
delivery between the two properties meets any r
of the highway district he can move the easemen
he wants.
We thought you and your people would
since your clients will own the entire property
build where they want and structure the easemen
necessary to accommodate the placement of their
your client talk to Paul about this, or if nece
him talk to the canal company.
The only people
make happy on the easement issue is the canal c
However, if I understand the situation with the
client has a lot of flexibility with how he dea
water delivery needs.

ited with
ong as your
t the water
quirements
s anywhere
realize this
and can
s as
house.
Have
sarYI have
he needs to
mpany.
ditch, your
s with any

--------------------------------

"""~""--"~"-

Kent Jensen
March 5, 2010
Page 2
At this juncture see if you can visit withlyour client
about figuring a way to make this work instead yf trying to
frustrate what is happening. Does he really want to build a
house or does he just want to be hard to deal with? So far
I haven't seen any cooperation, other than sign ng the
petition, but there are lots of gripes.
If we eed to meet
to solve these problems then we are happy to me~t with you
and your clients and get this straightened out.
However,
there is no reason why your client needed to se d the letter
to the county commissioners withdrawing the app ication.
There is no problem that exists in this situati n that can't
be resolved unless your client doesn't want to esolve it
and is just looking for an excuse to avoid payig the money
he owes.
Visit with your client.

Let's get this ca e finished.

Sincerely yours,

Dictated by the attorney and mailed
without signature In his absence to
avoid delay.
JEFF STOKER

JEFF STOKER
JEFF STOKER, CHARTERED
733 Addison Avenue
P.O. Box 1597
Twin Falls, ID 83303-1597
(208) 734-8452
(208) 733-5684 (fax)
ISB #1639
Attorney For:
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Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

* * *
TAPADEERA, LLC,

Case No. CV-2008-607

Plaintiffs,
STOKER AFFIDAVIT #4
IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

v.

JAY F. AND THERESA KNOWLTON,
Defendants.

* * *
STATE OF IDAHO
County of Twin Falls,

)
)ss.
)

I, JEFF STOKER, do swear, depose and say as follows:
1. I am the attorney for the plaintiff in this matter.
2. The information set forth in this affidavit is
based on my personal knowledge unless otherwise indicated.
3. The County of Minidoka required that the
application for the subdividing of defendants' real
property be signed by the Knowltons.

The application was

sent to Kent Jensen and he obtained the signature of one,
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or both, of the Knowltons on the application.

The

application that was submitted to the County Commissioners
was not signed by anyone acting on plaintiff's behalf but
was signed by one or both of the Knowltons.
4. At the hearing before the planning and zoning
committee there were half a dozen neighbors of the
Knowltons who attended the hearing.
DATED this

gq

day of July, 2010.

JEFF S"ToKER
SUBSCRIBED AND SWORN to before me this
July, 20l0.

<K7

Idaho
Falls
Commission
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day of

\3-a- J,-,

CERTIFICATE OF SERVICE
I hereby certify that on the ~1 day of July, 2010,
I had the foregoing served by depositing true copies
thereof in the method indicated below, and addressed to the
following:
Kent D. Jensen
P.O. Box 276
Burley, ID 83318

Y U.S.
Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Fax

JEFF STOKER
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